
Nos. 13-57126 & 14-55231 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
STEVE TRUNK, et al., 

 Plaintiffs-Appellees, 
 

v. 
 

CITY OF SAN DIEGO, 
 Defendant, 

 
and 

 
UNITED STATES OF AMERICA, and  

ASHTON CARTER, in his capacity as Secretary  
of the United States Department of Defense, 

 Defendants-Appellants 
 

and 
 

MOUNT SOLEDAD MEMORIAL ASSOCIATION, 
 Intervenor-Defendant-Appellant 

 
 

UNOPPOSED MOTION TO DISMISS APPEALS AS MOOT, 
VACATE THE JUDGMENT OF THE DISTRICT COURT, 

AND REMAND FOR DISMISSAL OF THE CASE AS MOOT 
_________________ 

The United States of America and Ashton Carter, Secretary of 

Defense, appellants in No. 14-55231, and the Mt. Soledad Memorial 

Association (MSMA), appellants in No. 13-57126, hereby move this 

Court to dismiss these consolidated appeals as moot, vacate the district 
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court judgment from which these appeals arise, and remand the case to 

the district court with instructions to dismiss, pursuant to United States 

v. Munsingwear Inc., 340 U.S. 36, 39 (1950).  The case has been mooted 

by the legislatively-mandated transfer of the property that is the 

subject of this lawsuit.   

Adam Raviv and James McElroy, counsel for the plaintiffs-

appellees, have stated that they do not oppose the relief requested by 

this motion.   

STATEMENT 

This lawsuit concerns the Mt. Soledad Veterans Memorial 

(Memorial) in San Diego, California, which features a Latin cross.  See 

Trunk v. City of San Diego, 629 F.3d 1099, 1103 (9th Cir. 2011).  

Litigation over the presence of the cross as part of the Memorial began 

in 1989 against its then-owner, the City of San Diego, but was mooted 

in 2006 when the United States acquired the property by Act of 

Congress.  Id. at 1104-05.  See also Pub. L. No. 109-272, 120 Stat. 770 

(2006).  A new round of litigation against the United States promptly 

commenced.   
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Plaintiffs Steve Trunk and Jewish War Veterans of the United 

States of America, Inc., then filed separate suits alleging that the 

display of the cross on federal land as part of the Memorial violated the 

Establishment Clause.  After consolidating the two cases, the United 

States District Court for the Southern District of California (Hon. Larry 

A. Burns) granted summary judgment for the government.  Trunk v. 

City of San Diego, 568 F. Supp. 2d 1199 (S.D. Cal. 2008).  Plaintiffs 

timely appealed.  

On January 4, 2011, a panel of this Court reversed, holding that 

the Memorial “conveys a message of government endorsement of 

religion that violates the Establishment Clause.” 629 F.3d. at 1125.  

The panel remanded the case for entry of summary judgment in favor of 

plaintiffs and for further proceedings consistent with its opinion.  Id.  

The government, as well as the MSMA, petitioned for rehearing 

and rehearing en banc, which was denied.  Five judges filed an opinion 

dissenting from the denial of rehearing en banc and contending that the 

panel erred in holding that the Memorial violates the Establishment 

Clause.  Trunk v. City of San Diego, 660 F.3d 1091 (9th Cir. 2011).  
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 The government and the MSMA then petitioned the Supreme 

Court for writs of certiorari.  Mount Soledad Memorial Ass’n v. Trunk, 

132 S. Ct. 2535 (2012).  The petitions were denied, with Justice Alito 

explaining in a statement that “[t]he current petitions come to us in an 

interlocutory posture,” and that “[b]ecause no final judgment has been 

rendered,” the case was not yet ripe for Supreme Court review.  Id. at 

2536.   

On remand, the district court entered summary judgment for the 

plaintiffs, as this Court had directed.  Trunk v. City of San Diego, 2013 

WL 6528884 (S.D. Cal. Dec. 12, 2013).  On remedy, the district court 

found that “removal of the large, historic cross is the only remedy” 

consistent with this Court’s 2011 decision.  Id. at *1-2.  The district 

court stayed the order of injunctive relief “pending any appeal,” noting 

Justice Alito’s statement that this case presents “a question of 

substantial importance” and the likelihood that the Memorial’s 

constitutionality would ultimately be decided by the Supreme Court.  

Id. at *4. 

The government and the MSMA, which intervened as a defendant, 

both appealed.  The MSMA petitioned the Supreme Court for a writ of 
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certiorari before judgment, which was denied in an order accompanied 

by a statement by Justice Alito that in light of the district court’s stay of 

its removal order, “any review by this Court can await the decision of 

the Court of Appeals.”  Mount Soledad Mem’l Ass’n v. Trunk, 134 S. Ct. 

2658 (2014).  

On December 19, 2014, when briefing in this case was underway 

but not complete, Congress passed the National Defense Authorization 

Act (NDAA) for Fiscal Year 2015, Pub. L. No. 113-29, § 2852, 128 Stat. 

3292, 3713-15 (2014).  Section 2852 of that Act directed that “the 

Secretary of Defense shall convey all right, title, and interest of the 

United States in and to the Mt. Soledad Veterans Memorial in San 

Diego, California, to the Mount Soledad Memorial Association” for 

consideration.  Id.  The conveyance took place on July 17, 2015.  See 

Exhibit A (Quitclaim Deed). 

Under the auspices of this Court’s mediation program, the United 

States and the plaintiffs have negotiated a settlement agreement 

resolving all remaining issues, including attorneys’ fees, arising from 

this litigation and from the federal government’s 2006 acquisition, 

ownership, and 2015 disposition of the Mt. Soledad Veterans Memorial.  
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That settlement will be promptly executed if the relief requested by this 

motion is granted.   

ARGUMENT 

A. The Legislatively Mandated Transfer of the Mt. Soledad 
Veterans Memorial Has Mooted These Appeals. 

Under Article III, § 2 of the Constitution, a federal court has 

jurisdiction to address only actual “Cases” or “Controversies.”  U.S. 

Cost. Art. III, § 2, cl. 1.  “[A]n actual controversy must be extant at all 

stages of review, not merely at the time the complaint is filed.”  

Arizonans for Official English v. Arizona, 520 U.S. 43, 67 (1997) 

(internal quotation marks and citation omitted).   

Although an Article III case or controversy over the 

constitutionality of the Mt. Soledad Veterans Memorial existed at the 

time the appeals were filed, that controversy became moot when the 

Memorial was transferred to the MSMA as required by the NDAA.  

Both complaints alleged that the display of the cross on federal land 

violated the Establishment Clause.  Now that the Memorial, including 

the cross, is no longer federally owned and does not occupy federal land, 

there is no longer a live controversy about whether the cross’s display 
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on federal land would violate the Establishment Clause.  The 

Establishment Clause does not govern the display of a privately owned 

memorial on privately owned land.  

B. Because Mootness Was Caused by Congress and Not by 
Voluntary Action of the Appellants, Vacatur Is Required  

“The ‘established’ practice when a civil suit becomes moot on 

appeal is to vacate the district court’s judgment and remand for 

dismissal of the complaint.”  Log Cabin Republicans v. United States, 

658 F.3d 1162, 1167 (9th Cir. 2011), quoting United States v. 

Munsingwear, 340 U.S. 36, 39 (1950).  Vacatur in such situations 

“eliminat[es] a judgment the loser was stopped from opposing on direct 

review.”  Arizonans for Official English, 520 U.S. at 71.  Without 

vacatur, the lower court’s judgment, “which, in the statutory scheme 

was only preliminary,” would escape appellate review thanks to the 

“happenstance” of mootness.  Munsingwear, 340 U.S. at 39.  Under the 

Munsingwear rule, vacatur is generally considered “automatic” in this 

Circuit when a case becomes moot on appeal for reasons other than the 

voluntary action of the appellant.  Public Util. Comm’n v. FERC, 100 
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F.3d 1451, 1461 (9th Cir. 1996), Dilley v. Gunn, 64 F.3d 1365, 1369 (9th 

Cir. 1995).   

An exception to the rule of automatic vacatur applies when the 

voluntary action of the appellant caused the appeal to become moot.  In 

such cases, the Supreme Court has explained, “[t]he judgment is not 

unreviewable, but simply unreviewed by [the appellant’s] own choice.”  

U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18, 25 

(1994).   

 This is not such a case, because the mootness in this case was 

caused by an Act of Congress, not by the voluntary action of any of the 

appellants.  As this Court explained in Chemical Prod. & Distributors v. 

Helliker, 463 F.3d 871, 879 (9th Cir. 2006), it is “inherent in the 

principle of separation of powers” that “legislation is attributed to the 

legislature alone” and not to the executive branch, and certainly not to a 

private party like MSMA.  “Even where new legislation moots the 

executive branch’s appeal of an adverse judgment, the new legislation is 

not attributed to the executive branch.”  Id. (collecting cases).   

That remains true even if the legislation requires implementation 

by the executive branch.  See Log Cabin Republicans, 658 F.3d at 1168 
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(vacating district court decision due to mootness caused by legislation, 

in case where legislation required agency action to become effective).  

Mere compliance with statutory requirements cannot be construed as 

“voluntary action” by the executive branch; the cause of mootness in 

such cases remains the legislation that compelled the agency action.   

Here, mootness was caused by the transfer of the property from 

the Department of Defense to the MSMA, which was done in compliance 

with a statutory requirement that “the Secretary of Defense shall 

convey all right, title, and interest of the United States in and to the 

Mt. Soledad Veterans Memorial in San Diego, California, to the Mount 

Soledad Memorial Association.”  NDAA for Fiscal Year 2015, Pub. L. 

No. 113-29, § 2852, 128 Stat. 3292, 3713-15 (2014).  Because the 

mooting action was caused by an Act of Congress, and not because of 

any voluntary action by either appellant, the “voluntary action” 

exception to the usual rule of automatic vacatur for mootness does not 

apply here.   

Appellants the United States of America, Ashton Carter, and the 

MSMA therefore respectfully move this Court to vacate the district 
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court judgment as moot, remand this case to the district court with 

instructions to dismiss, and dismiss this appeal as moot.

 

Respectfully submitted, 

s/ Joan M. Pepin        

JOAN M. PEPIN 
Attorney, U.S. Dep’t of Justice 
Env’t & Natural Resources Div. 
P.O. Box 7415 
Washington, DC 20044 
(202) 305-4626 
joan.pepin@usdoj.gov 

Counsel for Defendant-Appellants 
United States of America and 
Ashton Carter 
 

 

 
 
/s/  Allyson N. Ho      

ALLYSON N. HO 
   Counsel of Record 
BRIAN M. HOM 
JOHN C. SULLIVAN 
Morgan, Lewis & Bockius LLP 
1717 Main Street, Suite 3200 
Dallas, Texas  75201 
(214) 466-4000 
allyson.ho@morganlewis.com 
brian.hom@morganlewis.com 
john.sullivan@morganlewis.com 

KELLY J. SHACKELFORD 
HIRAM S. SASSER III 
Liberty Institute 
2001 West Plano Parkway,  
Suite 1600 
Plano, Texas  75075 
(972) 941-4444 
kshackelford@libertyinstitute.org 
hsasser@libertyinstitute.org 

Counsel for Intervenor-Defendant-
Appellant Mt. Soledad Memorial 
Association
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